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1. INTRODUCTION

The term jihad is amongst a handful of I1slamic religious terms that has
entered the American lexicon. It is popularly bandied about, especially in charged
political contexts, mostly for the overwhel ming negative connotationsit has come
to acquireinAmerican public culture. Inthisculture, it refersto anirrational crusade
on politically contentious issues motivated by fanatical zeal. Despite jihad’sroots
in Islamic theology, law, and mysticism, the term’s dominant meaning for most
Americansisthoroughly determined through the prism of an accumulated history
of prejudice and contemporary engagementsin the various conflicts of the Muslim
world. In contemporary usage amongst Muslims, theterm canrefer to areligiously
sanctioned martial conflict, apersonal struggle against one's passionsto achievea
godly and virtuous character, or anon-violent social strugglefor justice and equality.
Each of these conceptions of jihad have historical roots in Islamic scholarship.
Since the current volume is devoted to norms of warfare, in the present chapter, |
will be examining aspects of the pre-modern Islam’slegal and moral discourse on
warfare.

2. THE AUTHORITATIVE SOURCES IN | sLamic Law

Medieval Muslim legal theorists conceive of the enterprise of law making
as consisting largely of deriving normsthat govern individual and social behavior
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from the sacred sources, namely the Qur’ an and the hadith. The Qur’ anis composed
of God' sdirect revelationsto Muhammad. According to the traditional narrative of
Muhammad's life, he received these revelations in increments over the course of
his twenty-three year prophetic career (609-632) in early seventh century western
Arabia. Theserevelationswere codified into asingle canonical collection withina
couple of decades of Muhammad'sdeath. Thetraditional narrative holds and many
Islamicists agree that the Qur’ an published nowadays is the same version of the
Qur’ an that was reveal ed to Muhammad. In Islamic theology, while the Qur’anis
God’'s direct revelation to Muhammad, who reproduced the exact words he heard
from God (though through the agency of the arch-angel Gabriel), the hadith consists
of originaly oral accounts of Muhammad's actions and teachings. By the ninth
century, the Muslim legal scholars considered the accounts of the Prophet’s actions
and teachings as recorded in the hadith literature to be as authoritative a source for
legal and moral norms as the Qur’ an.

The Qur’ anic revelations occurred in two different geographical locales.
The first twelve years of revelation occurred in the city of Muhammad's birth,
Mecca. In Mecca, where Muhammad first started hismission, he had few followers.
Because Muhammad often criticized the polytheistic beliefsand social practices of
the Meccans, he and his followers were persecuted. The Qur’ anic revelations of
the Meccan period often urge the Prophet and the M uslim community to be patient
towardsthese non-believers, forgivethem, treat them kindly, toleratethem, or preach
and argue with them peaceably.! Ultimately, the persecution intensified to such an
extent that Muhammad and his small community of followers werev forced to
immigrate to an oasis-city about 350 miles to the north, Medina. The Medinan
revelations tend to focus on matters of social organization, ritual practice, law, re-
telling of Biblical stories, and relationswith non-Muslims, both the Meccan pagans,
and the Jews and Christians of Arabia. Significant for our purposes, it is in this
context that most of the verses on warfare were reveal ed.

3. ATTITUDES TOWARDS THE CONFLICT WITH THE NoN-MusLim M ECCANS
IN THE QUR’AN

It isimportant to note the use of the term jihad in the Qur’an does not in
fact refer solely towarfare, nor iswarfare referred solely by theterm jihad.? In fact
only ten of the thirty-six uses of jihad refer to warfare.® The other twenty-six uses
refer to struggle of some sort against someone or something.* Initsmost immediate
context, it can be said that the versesthat reference jihad and fighting seemto refer
to Muhammad's struggles with the Meccan pagans, specifically the many battles
between the Muslims and the pagans after the immigration to Medina.

Let us consider some of the Qur’anic verses that deal with instructing
Muslims how to deal with those who actively reject Islam:

1. “Donotgrieveover the[disbelievers], but lower your wingsover the believers
and say, ‘| am here to give plain warning,” like the [warning] We have sent
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down for those who divide themselves into bands and abuse the Qur’ an—by
your Lord, We will question them all about their deeds. So proclaim openly
what you have been commanded [to say], and ignore the idolaters. We are
enough for you against all those who ridicul e your message, who set up another
god beside God—they will cometo know. We arewell awarethat your heartis
weighed down by what they say. Celebratethe glory of your Lord and beamong
those who bow down to Him: worship your Lord until what is certain comesto
you.” 15:88-99°
2. “Fight in God's cause against those who fight you, but do not overstep the
limits: God does not love those who overstep the limits.” 2:190
3. “Permission (to fight) is given to those who are being attacked, because they
have been wronged. And surely God measures out help for them.” 22:39
4. “They would dearly like you to reject faith, as they themselves have done, to
be like them. So do not take them as allies until they migrate [to Medina] for
God's cause. If they turn [on you], then seize and kill them wherever you
encounter them. Take none of them as an aly or supporter. But as for those
who seek refuge with people with whom you have atreaty, or who come over
to you because their hearts shrink from fighting against you or against their
own people, God could have given them power over you, and they would have
fought you. Soif they withdraw and do not fight you, and offer you peace, then
God gives you no way against them.” 4:89-90
5. “When the [four] forbidden months are over, wherever you encounter the
idolaters, kill them, seize them, besiege them, wait for them at every lookout
post; but if they turn [to God], maintain the prayer, and pay the prescribed
alms, let them go on their way, for God is most forgiving and merciful.” 9:5
Thefirst passage counsels patience with the pagan rejection and ridicule
of Muhammad's religious message. The second verse seems to allow defensive
warfare, as does the third verse. The second verse encourages the observations of
certain limitseven asit permits defensive warfare. The notion of not transgressing
limits often accompanies Qur’ anic verses dealing with warfare, though the content
of theselimitsisnot identified. Thefourth set of verses seemsto encourage offensive
war operations, but also counsels restraint when the enemy seeks peace. The last
verse seems to encourage an all-out war against idolaters, unless they observe the
fundamental Idamicreligiousduties. Giventhevariety of attitudesdisplayed towards
conflict and warfare with non-Muslims in the Qur’an, and ambiguous moral
reference purportedly directed at the norms of conduct in war, the classical legal
doctrines had alot of room to cover to develop a systematic doctrine of warfare.®

4. THE EMERGENCE OF A SYSTEMATIC DOCTRINE OF JIHAD IN THE EIGHTH
CENTURY

This systematic legal doctrine beginsto emerge only about a century and
half after Muhammad's death. By that time, alot had changed from the historical
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context that evoked the Qur’ anic revel ations during Muhammad'slifetime. Shortly
after Muhammad's death, in one of most astonishing events of world history, the
Arabs had established an empire that extended from North Africa, including Spain
in the West, to India in the East. In the process, the Muslims had pushed the
Byzantines out of Egypt, Syriaand Palestine, and destroyed the Sasanian Empire.
The scholarsof the eighth century who articul ated the basic legal and moral doctrines
of jihad constructed norms of warfare based on precedents they perceived as
stemming from the time of the Prophet and his companions through the prism of a
historical memory of victorious conquests that they saw as proof of Divine
providence and a validation of their religious mission.” It would be no stretch to
describe the attitude of entitlement to power and conquest produced by the rapid
imperial expansion asaMuslim Manifest Destiny. Put simply, the context in which
Sunni religious scholars undertook the systematic elaboration of jihad as a legal
doctrine was substantially different from the context that produced the Divinetexts
onwhichthey relied. Theimperial success of the Muslimsfollowing Muhammad's
death no doubt informed the direction and substance of the construction of a
systematic approach to warfare.

5. Law-MAKING IN CLASSICAL |sLAM

But before we delve into some of the features of thisdoctrine, it will help
us to know how legal and moral norms developed in classical Islam. From the
perspective of classical Sunni Muslim religious scholars, God'sdirect involvement
inthearticulation of normsfor public behavior ended with the death of Muhammad.
God’swill was no longer accessible through a human being who could respond to
new religious, legal, and moral issues as the arose. God's will was found only in
Divinetexts, the Qur’ an, and statements attributed to the Prophet, the hadith. These
texts are made to speak to new issues in society by fallible human interlocutors.
Over the course of the eighth and ninth centuries, Muslims devel oped practicesand
institutions that would produce an expert class of these human interpreters.
Importantly, legal theorists admit that these religious scholarsdid not haveintrinsic
authority. Their authority derived from the ability to expertly interpret sacred texts
with the aim of articulating God’s will on arange of issues.

While the Qur’an and the hadith serve as the main material sources of
Islamic law, it isimportant to note that they arefar from resembling legal rules, are
seemingly contradictory, and open to multipleinterpretations, aswe ourselves saw
in relation to the Qur’an. The many verses in the Qur’an and the hadith about
Muhammad'steaching on jihad do not amount to asystematic doctrine. Theclassical
legal doctrine of jihad emerges from agenerations|ong process of legal and moral
thinking on theissues related to warfare over the course of three or four centuries.

Unlike medieval Catholics, Muslimsdid not cometo not invest religious
authority in any given earthly ingtitution, and no singleindividual spokefor God on
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earth, after the death of Muhammad (for Sunnis) and the occultation of the Imam
(for Twelver Shi'is). Rather, religious scholars interpreted the sacred texts, the
Qur’anand hadith, tojustify legal opinionson avariety of issues. Religious authority
was diffuse and disagreement on God's law was therefore rampant, yet tolerated,
within boundsaswholly legitimate. In thisrespect the structure of religiousauthority
in classical 1slam resembles Rabbinic Judaism. Classical and even modern Islam
also shareswith Rabbinic Judaism acommitment to legal normsas absol utely central
toreligiousthought and practice. However, classical 1slam, unlike Rabbinic Judaism
and like Christianity was amissionary religion. Muslims consider the propagation
of thefaith aduty. Moreover classical theologians held that all human beingswere
under the obligation, rationally knowable, to adopt Islamic theological beliefs.
Classical Muslim legal scholars did not elaborate legal and moral norms as
minorities, aswasthe case of therabbis. Rather, classical Muslim scholars el aborated
thereligiouslaw largely from aposition of political and cultural confidence, though
importantly not as holders of direct political power. Unlike modern Western
processes of law making, the law was produced outside of a bureaucratized
institutional framework. In other words, the production and articulation of legal
norms was not a function of the state. Rather, private religious scholars working
outside of the state developed God's law.

By thetenth century, the Sunni religious scholarshad organized themselves
into distinct traditions of legal scholarship. For most of subsequent Islamic history,
thismeant, in practice, that the starting point for individual legal scholars' elaboration
of thelaw was not direct interpretation of the sacred scriptural sources (Qur’anand
hadith). Rather, Sunni legal scholars began by studying the core body of laws
articulated by the founding fathers of legal traditionsthat emerged in the course of
the eighth and ninth century. Four of these legal traditions, named after their
respective founding fathers, survivein modern day Sunnism: Hanafism, Malikism,
Shéfi‘ism, and Hanbalism, and one tradition dominates Shi*ism. Though thereis
considerable similarity, each of these legal traditions has its own particular set of
rules. Throughout the classical period these traditions competed with each other
for patronage from rulers and weal thy individual sand positionswithinthejudiciary
of different Muslim kingdoms. Competition for material and institutional privileges
manifested itself in intellectual debate between the legal traditions, especially on
those rules where they differed from each other. Given the acceptance of legal
pluralism and competition between scholars of different traditions, the works
produced by scholars belonging to these legal traditions fulfilled the following
functions:

1. They show how therulesarticulated by the founding father of thetradition are
fully consistent with the sacred scriptural sources, the Qur’ an and hadith

2. They defend therulesof thefounding fathersfrom criticism of scholarsworking
in other traditions
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3. They show how therulesof atradition areinternally coherent by attempting to
discover legal and moral principles underlying them

4. They consider unprecedented cases and offer novel legal solutions or rules
that are maximally consistent with the sacred scriptural sources, the accepted
rules of the tradition, and the legal principles developed within the tradition

5. They modify existing rulesthrough avariety of hermeneutical techniques, that
have become socially intolerable.

6. They record instances of disagreement within the tradition and attempt to tip
the balance in favor of one opinion or another through legal analysis.

Given the diffuse nature of legal and religious authority in Islam, when
wetalk about the classical legal doctrine of jihad, what we are really talking about
isacluster of legal doctrinesthat vary inimportant detailsfrom onetraditionto the
next. We will examine some of the topics discussed in the chapters devoted to
jihad in two Sunni legal traditions, Hanafism and Shafi*ism. We will look at texts
stemming from the eighth ’till the fifteenth centuries, concentrating on texts of
religious law produced by the eleventh century Shéfi‘ite from Baghdad, AbQ 'I-
Hasan al-Mawardi (972-1058), and the twelfth century Syrian Hanafite of Central
Asianorigin, ‘Al& a-Dinal-Kasani (d. 1198). We will belooking at how classical
scholarsin general, and these two scholars specifically tackled thefollowing issues:
1. What are the purposes that orient the duty of jihad?

2. What kind of duty is jihad? Is it an individual obligation or a collective
obligation?

3. What specific types of activities fulfill the obligation to undertake ajihad?

4. Whomisit permissibleto attack and kill during the course of battle and whom
isit not permissible to attack and kill?

5. What arethe different ways that the cessation of hostilities can occur?

6. ORGANIZED VIOLENCE IN IsLAMICc LAw: BRIGANDAGE, REBELLION, AND JIHAD

Beforewelook at themedieval legal treatmentsof jihad, it will be helpful
to look at the other types of organized violence addressed by the legal scholars,
namely brigandage and rebellion. Brigandage, rebellion, and jihad are three types
of such violence. Brigandage (hir&ba) is organized violence perpetrated by private,
non-state actors often for the purpose of illegally taking property. The Spanish
Malikitelegal scholar Ibn‘ Abd al-Barr (d. 1070) definesbrigandagein thefollowing

way:

Anyonewho disturbsfree passagein the streets and rendersthem unsafe
to travel, killing people or violating what God has made unlawful to
violate is guilty of hir&bah [brigandage]... be he Muslim or non-
Muslim, free or dave, and whether he actually realizeshisgoal of taking
money or not.®
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Brigandage is aform of private organized violence pursued for financial
reasons and defined as a punishable crime by the legal scholars. As noted in Ibn
‘Abd al-Barr’sdefinition, the religiousidentity of the perpetratorsisimmaterial to
thedefinition of the crime of brigandage. The perpetratorsand victim can beMudlim
or non-Muslim. Rebellion differs from brigandage on two counts. First of al it is
not defined asacrime, or necessarily asinful act. Rebellion is organized corporate
violence directed against a standing political ruler, based on some type of Islamic
justification (ta'wil) or political grievance. In contrast to brigandage, rebellions
are not motivated by financial gains, but by some type of ideological cause.
Importantly, religious scholars do not deem the truth of the ideological cause as
relevant to whether or not agiven form of organized violence qualifiesasarebellion.
The important point was that the rebels had some type of cause justifying their
action. Giventheideological cast of rebellion, therulesregulating theruler’ sactions
towards rebel s tend towards leniency. Rebellion is entirely an intra-Muslim affair
—onegroup of Muslimsisfighting another over an issue of religiousinterpretation
or substantive material or political grievance. Jihad, in the martial sense, differs
from rebellion insofar as it is warfare, offensive or defensive in nature, directed
against non-Muslimswho have not submitted to the political authority of anlslamic
political and legal order. Unlike brigandage, whichisacrime classified as corporate
violence for financial gain, and rebellion, which, though unlawful, was actually
treated leniently by religiousscholars, aswewill seejihad cameto be conceptualized
asacollectiveduty by classical Sunni jurists. Thisraisesthe following question: if
brigandage is organized violence motivated by the pursuit of plunder and rebellion
by an Islamically justifiable cause or grievance, what are purposesthat orient jihad
asareligious and moral duty?

7. THE PURPOSES OF JIHAD

The Orientalist E. Tyan summarizes pre-modern scholars’ attitudestowards
the purposes of jihad by noting:

Thedjihad is not an end initself but ameanswhich, initself, isan evil
(fasad), but which becomes legitimate and necessary by reason of the
objective towardswhich it isdirected: to rid the world of agreater evil;
it is “good” from the fact that its purpose is good (hasan li-husn
ghayrih).°

Strictly speaking the classical legal scholars | have investigated do not
distinguish between just and unjust wars. When the legal scholars spoke of the
purposes for which war is undertaken, they do so in the context of giving reasons
for why God made jihad a duty. One such purpose, in the words of the eleventh
century Central Asian Hanafite, Abl Bakr al-Sarakhsi (d. 1090), is the religious
good of “breaking the power of the polytheists and magnifying thereligion (kasru
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shawka-tu’[-mushrikin wa i zaz al-din)” ° or, in the words of the Hanafite K&sani,
“calling to Islam, elevating the true religion and repelling the evil of disbelief (al-
da'wa-tu il&’'l-iséamwa i‘l& din al-haqq wa daf* u sharr-i kufr)”%. The Shéfi‘ite
Mawardi writesthat God “made jihad aduty so that [the Muslims] may givevictory
to Hisreligion (farada’l-jih&d li-nusra-ti dini-hi)”.*2 Both Hanafite and Shéfi‘ite
scholars see the duty to perform jihad as linked to the more expansive duty to
command the good and forbid the evil. Sarakhsi writes:

The root of goodness is belief in God, the Exalted. Every believer is
obliged to command it by calling others to it. The root of evil is
polytheism (shirk). It is the greatest form of ignorance and obstinacy
becauseit involves an outright denia of the truth without attempting to
[Islamically] justify it [asis the case with heretics]. Every believer is
therefore obliged to forbid it commensurate with his ability.®

Contrary to popular belief, thereligious scholarsdid not take thisto imply
the conversion of non-Muslims at sword point, but rather the collective obligation
to expand the Islamic political and moral order.** The religious scholars thought
that the expansion of the Islamic political, moral and legal order would naturally
make conversion to |slam much more attractive.

The other purpose scholars stipul ated as the orienting goal of jihad, isthe
good of guarding the material and religious welfare of the Muslim community.
Mawardi writes that objective of jihad isto “prevent the enemy from seizing the
lands of Islam, so that Muslims may travel therein secure in their persons and
property.” %> Sarakhst writes, in asimilar vein, “the goal [of jihad] isto achieve the
security of the Muslims; to enable them to sustain the goods (masélih) of [both]
their religious and material [affairs].”

Only wars oriented towards these purposes can be considered areligiously
legitimatejihad. Warsfought for objectives other than these do not qualify as proper
jihad, and are therefore not religious sanctioned.

8. THE INTENTION OF INDIVIDUAL FIGHTERS IN A JIHAD

Islamic law, in addition to consisting of legal directives, contains moral
and ethical guidance, often addressed purely to the conscience of believers. Classical
Islamic legal workstherefore often address not only the broad social and ideological
objectivesthat define the conditions of the duty of jihad, but also the intention that
ought to motivate the fighters. Sarakhsi, in the process of interpreting the meaning
of the phrase, “in the path of God (fi sabil-i ’I-l&h)”, often affixed to referencesto
jihad in the Qur’ an and hadith literature, writes:

“In the path of God” meansthat your going out [to war] ought to befor
obtaining God's, the Exalted, pleasure (mardat Allah), and not for the
acquisition of wealth (mél). The fighter gains [Divine] profit for his
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acts'” only when heexpendshis self and wealth whileintending to obtain
God's pleasure. If he intends the acquisition of wealth, [the intention]
would redound as an [ignominious] loss [in the hereafter]*® (fa-huwa
kurratun khasira).*®

Classical religious scholars assume that individuals partaking in warfare
ought to be motivated solely by the desire to please God.? God will reward themin
the hereafter for the hardships they suffer and the effort they expend while
participating in war with theright intention. If they diewith thisintention, then they
are considered martyrs. One, who diesfighting with an intention other than God's
pleasure, does not die the death of martyr. Sarakhsi notes explicitly that it is not
permitted for Muslimsto pursue fighting non-Muslimswith the intent of acquiring
their wealth.?

Theclassical Muslim legal scholarsthought that engaging in warfare that
is oriented towards the right social purpose with theright individual intentionisa
meritorious religious act. Only performances that meet these conditions fulfill the
obligation of jihad. Sarakhsi goesso far asto say that it isimpermissiblefor fighters
to engagein fighting for intentions other than God'’s pleasure, theimplication being
that one who engagesin fighting with these other intentions sins.

9. THE CoLLECTIVE OBLIGATION OF JIHAD

One of the first questions that the classical legal scholars pose in their
worksof law is: what isthe nature of the obligation to engagein jihad? The settled
classical doctrineacrossall four of the Sunni legal traditions considered jihad to be
a collective duty.2 The idea of considering the duty to perform jihad a collective
obligation seems, in some sense, acompromise solution. It isnot merely areligious
praiseworthy act, something that is good to do but optional, nor isit an individual
duty, such that every Muslim who does not engagein it is somehow committing a
sin. Collective obligations lie somewhere in between merely praiseworthy action
and individual duties.

InIslamic law, individual obligationsare dutieson every capable Muslim
who hasreached the age of legal majority. Examplesof individual obligationsinclude
thefivetimesdaily ritual prayer, or fasting in the month of Ramadan, or the payment
of theyearly charity tax. Every individual Muslim must perform these duties. Failure
to perform these individual obligationsissinful. God can hold one responsible for
these failures on the Day of Judgment. In contrast, duties could be collective
obligations. The way that moral responsibility functioned in collective obligations
is different from the way it functioned in individual obligations. Similar to an
individual obligation, a collective obligation rests on each individual Muslim.
However, a collective obligation is not one that every individual Muslim must
perform. If some individuals within a local community of Muslims do the acts
necessary to satisfy the collective duty, then the collective obligation is counted as
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fulfilled for all of theindividual Muslimswithin that community. If however either
no individual Muslims undertake to perform the collective obligation, nor enough
of them to satisfy the objectives of the duty, then every individual Muslim in the
community sinsfor omitting the duty. Each individual Muslim isliable to be held
responsible by God for the failure.

Let me demonstrate by way of an example. In contrast to the daily five
timesritual prayer, whichisanindividual obligation, Muslim jurists considered the
specific prayer performed for a person who has died as a collective obligation. As
long as some Muslims perform the funeral prayer and take care of the obligation,
the duty is considered as fulfilled on behalf of all individual Muslims. If however
no Muslim performsthefuneral prayer, then every individual Muslimisconsidered
as having sinned for omitting it. God on the Day of Judgment may hold them
individually responsible for failing to perform the duty.

Ké&sani defends the collective duty interpretation of jihad in one of two
ways: by way of aninterpretation of akey Qur’ anic verse, and by citing the practice
of the Prophet Muhammad. L et us start with the Qur’ anic verse:

God has conferred on those who commit themselves and their
possessionsin jihad arank higher than those who stay at home. Yet for
both has God promised a good reward.?

Based on this scriptural citation, K&sani reasons that had jihad been an
individual obligation at all times, then God would not have promised reward to
those who stay at home. In fact staying at home and not engaging in jihad would
have been forbidden.?* He al so notes that the objectives, for which the obligation of
jihadisinstituted, such asinviting non-Muslimsto Islam, elevating thetruereligion
and subverting the evil and power of the disbelievers, can be accomplished through
the actions of a group of people. It is not necessary that all Muslims engage in
martial activity to accomplish these goals. Sarakhsi addsthat in fact if all Muslims
engagein martial activity, then there would be no oneleft to engage in those other
activitiesthat ensure the welfare of the community, one of the objectivesfor which
collective duty of jihad was instituted.” Aslong the goals of the duty of jihad are
accomplished through the actions of some, the duty is counted as fulfilled on the
part of the others.®

Ké&sani points to the way that the Prophet himself conducted military
expeditions as evidence of the collective nature of jihad. Though Késani does not
explicitly say so, the Prophet would often send out military expeditions without
mobilizing the whole community. The argument by implication is that this would
not have been licit, had jihad been an unconditional individual duty.

The Shéfi‘ite Mawardi similarly considers the jihad to be a collective
duty, but relies only on interpretation of Qur’anic verses combined with reports
about the Prophet to argue against the individual conception.? Neither he, nor any
of the other classical Shéfi*ites that | looked at make what seems to have been a
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uniquely HanafT way of understanding the collective nature of the duty of jihad —
that the objectivesjihad is supposed to achieve govern the nature and sufficiency
of performances demanded of the community to count it as fulfilled.

To describe jihad as a collective obligation is still not to say much about
the specific types of actionsthat count asfulfilling the duty. For the classical period,
there are two types of actionsthat constitute afulfillment of the collective duty of
jihad: martial activitiesof adefensive natureintended to repel enemy encroachment
and offensiveforaysinto enemy territory, either with theintent of conquering territory
and thereby enlarging Muslim political and moral order or with the intent of
dissuading the enemy of attacking Muslim lands. L et us start with defensive jihad.
Ké&sani writes: “Insofar as [jihad] is a collective duty, the ruler must not leave the
border posts (thugr) empty of fighters and supplies sufficient to [successfully] fight
theenemy.”

Similar to what is implicit in K&sani’s discussion of jihad, Mawardi
explicitly notesthat the collective duty of jihad requirestwo different types of acts:
defensive and offensive actions. Both types of activities can be counted as successful
performances of the duty when “theruler officially takes charge of and fully fulfills
the duty’srequirements, the obligation fallsfrom the rest of the community because
of thedirect actions of theruler and hisofficials’.? |t seemsto bethat for Mawardi,
in the best case scenario, aslong as the ruler is competently taking charge of the
necessary defensive and offensive requirements of the duty, it is counted as
performed, and the rest of the community will not be held morally responsible for
the failure. M&wardi implies, that in the absence of such aruler, the community is
till responsible for ensuring the border forts are sufficiently filled with soldiers
capable of repelling enemy attacks.® If it does so, the collective duty of jihad is
counted as fulfilled. The structure of his discussion implies that the Muslim
community cannot, from amoral perspective, rely solely on the agency of theruler
in the case of defensive jihad. Mawardi seemsto be saying that if the ruler failsto
competently and sufficiently man the defensive forts then the collective duty of
jihad remainsunfulfilled and each individual member of the community risks God's
displeasure on the Day of Judgment. The buck, in M&wardi’s conception, does not
stop with theruler. The community isstill onthe hook if theruler failsto fulfill the
collective obligation of defensive jihad.

In the case of offensive jihad, M&wardi notes that the enemy should be
fought until they either convert to Islam or, if they do not convert, pay the yearly
poll-tax (jizya), and submit to Muslim political authority. Thisinvolves offensive
foraysinto non-Muslim territory for the purpose of conquest. He notes that many
religious scholars hold that one offensiveraid per year isthe minimum performance
required to fulfill the duty of offensivejihad.®! Importantly, unlike defensivejihad,
Mawardi explicitly notesthat offensivejihad isnever anindividual obligation; itis
only acollective obligation.*

Mawardi givesthefollowing directions on how an offensiveforay by non-
professional soldiersthat would count asafulfillment of the collective duty, ought
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to be conducted: he notes that if there is a duly appointed military leader in,
presumably the closest defensivefort to the area, it becomes hisindividual duty to
manage an offensive expedition of the contingency of non-professional soldiers.
Henotesthat theleader ought to manage thetime of the expedition so asto minimize
risks of harm or the experience of extreme heat or cold. Mawardi further counsels
the leader to take easy routes with plentiful accessto water and pasture. Mawardi
notes that this type of foray ought to take place once ayear.® Mawardi’s detailed
prescriptions on how the offensive foray ought to be conducted are afar cry from
the ideological purposes that are supposed to orient offensive jihad.** Why isthis
the case? By the time Mé&wardi was writing, it seems that the one raid per year
standard had become the dominant norm for fulfilling the offensivejihad requirement
amongst thelegal scholars.® In contrast to the largely non-professionalized troops
that made-up the conquering Muslim armies of the seventh century,® lionized in
later Sunni historical imagination, most of the militaries of subsequent centuries
became increasingly professionalized.*” Méawardi thus was caught between two
opposing values. On the one hand, he was bound by previous legal scholarship,
which had come to accept the one raid per year as the minimum requirement for
offensive jihad and a conception of jihad as potentialy a collective obligation
incumbent upon all individual Muslims, regardless of whether they were part of a
professional military or not. On the other hand, he was faced with the empirical
reality that only aprofessional military had thetraining to successfully conduct and
persevere effective raidsinto treacherousterritories. Asis often the case with legal
discourses, or legally informed ethical discourses, the solution often involves open
deference to received precedent and the authority that the precedent represents,
while mitigating the harmful consequences of following the precedent initsactual
application.

We ought to note one important caveat to the conception of defensive
action as satisfying the collective duty. If the enemy successfully invades Muslim
territory, then the collective duty transformsinto an individual duty. K&sani notes
that if the level of fear of enemy conquest becomes widespread, because, if for
example the enemy has attacked Muslim lands then the duty of jihad transforms
into “anindividual obligation upon every single physically capable Muslim.”® He
adds:

Theobligation of jihad restson all even before thereiswidespread fear,
becauseit only dropsfrom therest of the community when someMuslims
successfully perform it. When there is widespread fear of conquest, a
successful performance can only take place through everyone'sagency.
For this reason it remains as an individual duty on everyone, on the
same level asthe obligation to fast and pray five times a day.*

In other words acollective duty isintimately tied to the purposesfor which
God instituted it. As long as the purposes for which it is enacted are sufficiently
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satisfied through the actions of some people, then the obligation fallsfrom therest.
If however, the purposes are not satisfied through the actions of some, thenit remains
in force upon everyone. In the case of the collective obligation of jihad, one of the
purposesis defense of Muslim lands against enemy conquest. When either thereis
fear that theenemy will conquer Muslim landsor has successfully penetrated Muslim
territory, then it is obvious the purpose of the collective jihad have not been
sufficiently met, therefore the duty transforms into an individual obligation, until
such time asthe enemy issuccessfully thwarted and the widespread fear of conquest
dissipates.

Thetransformation of jihad from acollectiveto individual obligation has
normative consequences. For example, K&sani notes that as long as jihad is a
collective duty (which is ordinarily the case), a man must seek the permission of
both of his parents before he can participate, as must a wife seek her husband’'s
permission, and aslave hismaster’s. But, when thereisgeneral fear of non-Muslim
conquest, and the duty becomes individual, then the requirement of seeking
permission also ceases to exist. A man, wife, and slave can engage in jihad to
thwart the enemy without seeking the permission of their respective superiors.®

In contrast to Ké&sani, Mawardi relieslesson thegeneral sense of impending
attack to describethetransformation of defensivejihad from acollectivetoindividual
duty. Rather, his discussion of the transformation of the duty correlates with two
factors: proximity of the enemy army to Muslim lands, and the intent of that army.
If it seemsthat the intent of the army isto attack and conquer Muslim landsand is
within a day’s travel, then the collective duty transforms into an individual duty,
though only on the male inhabitants to the closest defensive forts. At this point,
women, children, and the sick are till exempt from the duty. Male fighters of age
who have debts, who would ordinarily need the permission of their creditors to
participate, do not need such permission before engaging inthefight. Similarly, the
mal e fighters do not need the permission of their parentsto fight.

If theinvading army’s numbers are two thirds or more than the number of
fighters occupying the defensive fort, then, according to one opinion, the duty of
jihad becomesindividual upon every single Musliminthevicinity of theincursion.
If an enemy army successfully invades, then the defensivejihad obligation becomes
immediately individual upon every one in the vicinity of the invasion and by
concentric degrees envelopes individuals until there is a sufficient number to
successfully repel the enemy invasion.*

Thereisonething we ought to note about classical 1slamic discussions of
offensive and defensive jihad. There was disagreement in the period before the
establishment of the Sunni legal traditionsin the ninth century on thelegitimacy of
offensive jihad as a duty. For example, the eighth century Iragi scholar, Sufyan al-
Thawri (d. 778) held that the duty of jihad becomesincumbent only in the case of
enemy attack.”? For this reason fighting is aduty only for defensive purposes. Al-
Thawri interprets the following Qur’anic verses as justifying his view: “If they
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fight you, then fight them!”#® and “Fight the polytheists all together just as they
fight you all together”#4. Both verses make fighting contingent upon enemy attack,
i.e. legitimate only in cases of defense. Theimplication of thisview isthat fighting
for offensive purposesisnot areligiously legitimate jihad. It seemsthat thisline of
thinking, or something similar to it, survived even after the proliferation of the
legal traditions, without ever gaining majority traction. The el eventh century Spanish
Mélikite, Ibn* Abd al-Barr (978-1070) held that the collective duty of jihad becomes
incumbent only in the presence of fear (khawf). In conditions of security (amn), it
is only a praiseworthy action (nafila), and not a duty.® As such, in Ibn ‘Abd al-
Barr’s conception, the omission of jihad in conditions of peace and security is not
sinful. The sixteenth century Hanafite, Ibn Nujaym seems to articulate an
interpretation of jihad, asmotivated solely by defensive considerations, that comes
closeto the view propounded by al-Thawri. He writes: “in our doctrine, the cause
of jihad (sabab al-jih&d) is their being in a state of war against us (harban *alay-
nd), whilefor Shéfi‘iteitistheir disbelief.” Thisview seemsto take the state of war
between Muslims and enemy non-Muslims states as an empirical presumption, no
doubt reinforced by historical reality. Yet, it also implies that the duty of jihad
could ceasein case non-Muslims are no longer engaged in war with Muslims.*

10. RuLEs GovERNING ConbucT oF WAR
10.1 Non-CoMBATANTS

We have talked thus far about the how classical Muslim jurists thought
about the purposes of religiously sanctioned warfare, its nature as a duty, and the
specifictypesof activitiesthat satisfactorily fulfill the duty. We have not yet talked
about the rules governing conduct in warfare.*” For Kasani thisconsists mostly of a
discussion of who may and may not be legally killed during the course of fighting.
He notes that there are two general states in which killing in warfare could take
place: either during the actual course of a battle or after the battle when dealing
with prisoners of war.

He begins by noting that it is not permissible to kill the following during
the course of abattle: women, children, the elderly, invalids, the blind, amputees,
mentally disabled, monks in monasteries, itinerant ascetics in the mountains who
do not mix with people, or peoplein ahouse or church who are frightened and have
locked the door blocking entry. The basis of the prohibition against killing these
classes of people are hadith, which record Muhammad as forbidding departing
raiding partiesfrom killing these types of non-combatants.* With that said, though,
according to K&sani, if women or children incite battle against the Muslims, or
give away their hiding places, or occupy social roles where they are obeyed and
benefit the non-Muslim army with their good judgment, they may be fought and
killed.* The general principlethat Késani enunciates isthat those who possess the
general competence to fight, mostly adult non-Muslim men, may be fought and
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killed, regardless of whether they actually fight in battle or not. Those who do not
posses the competenceto fight (e.g. women, children, disabled), may not be fought
and killed unless they physically engage in fighting or benefit the non-Muslim
army in some other way that effectively amountsto fighting.* The Hanafites from
very early oninthehistory of the tradition devel oped the general principlethat the
reason it is permissible to fight and kill non-Muslim combatants in battle is not
because of the fact of their being non-Muslim, but rather because they are engaged
in battle with Muslims. This is the underlying reason that explains why only
combatantsarelawful targets of lethal force and why the Muslim army may not kill
women, children, and other categories of non-combatants.*

10.2 POWs

One of the biggest waysinwhich classical ISamiclega doctrineonwarfare
departsfrom modern just war normsisin thetreatment of POWSs. Ké&séni, consistent
with the opinions of other legal scholars from other Sunni traditions, holds that
POWsmay bekilled even after the cessation of hostilities.’? The scholar of Islamic
law, Khaled Abou El Fadl notesthat classical Sunni legal scholars|eft the decision
about what exactly isto be donewith POWSsto the discretion of the palitical rulers.
The political ruler had one of three options: kill the POWSs, enslave them, pardon
them, or he could hold on to them in the hopes of a POW exchange with the non-
Muslim enemy. Abou El Fadl also notes that some jurists stipulated that “if the
enemy offers to exchange prisoners with the Muslims, the ruler is duty-bound to
accept the exchange, and not to do anything which would endanger the well-being
of Muslims held by the enemy.”

10.3 Pre-HosTILITIES INVITATION TO | SLAM

One component of the legal doctrine of jihad that is somewhat directly
linked to the purposes that religiously sanctify it, is the positive duty upon an
attacking Muslim army to offer the non-Muslim city or army a series of options
before commencing hostilities: convert to Islam, or, refusing that, submit to Muslim
political and legal authority and pay the yearly poll-tax (jizya), or fight. Ké&sani
notesthat if theinvitation to |Iam had not reached the enemy thenitisnot permissible
for the Muslim army to commence hostilities before verbally delivering it.*

Why isit aduty? K&sani citesthefollowing Qur’ anic verse as proof: “ call
[peopl €] to theway of your Lord with wisdom and good teaching.”*® He also notes
that the Prophet did not useto fight thenon-Muslimsuntil heinvited themto Islam.%®
If however, the invitation to Islam has already reached them, it is permissible to
commence hostilities without renewing theinvitation.

By converting to Islam, enemy combatants acquire legal and moral
protection for their lives and their property; both become inviolable. At the risk of
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being anachronistic, they become equal citizens of the Muslim polity. If they refuse
the offer to convert but do not want to fight, they effectively enter into contract of
protection. They submit to Muslim political and legal suzerainty. In return they
acquiremoral and legal protection for their lives and property and may continueto
practice their religion. They must also pay a special tax as non-Muslim subjects of
the Muslim polity. At the risk of sounding anachronistic, they become, in effect,
second-class citizens of the Muslim polity, yet citizens nonetheless. If they refuse
both options, then the Muslims are permitted to commence hostilities.

11. MakiNG PeEACE

Our discussion ontheclassical legal doctrine of jihad would beincomplete
if wedid not look at thejurists’ examination of the variouswaysin which Muslims
could make peace with the enemy. On thisissuewewill ook at Mé&wardi’s succinct
discussion. Mé&wardi notesthat there are three different waysin which non-Muslims
may acquire legal protection for their lives through a general agreement to cease
hostilities. The political ruler may decide to negotiate a general cessation of
hostilities. Mawardi stipulates certain conditions for this type of negotiated
settlement. First, the term of the peace treaty may not exceed ten years. Second,
only theruler or hisrepresentative may negotiate thistype of peace. Theruler must
base his cal cul ation on whether to negotiate peace on what isin the best interests of
the Muslim community. M&wardi notes that it is permissible for non-Muslims to
pay tribute or nothing at all to the Muslim ruler as part of the peace agreement.
Only incasesof dire necessity may theruler agreeto apeace agreement that required
the Muslim polity to pay the non-Muslim enemy in exchange for the cessation of
hostilities. According to Mawardi, the legitimacy of thistype of peace agreement is
based on a precedent of the Prophet.*

The second way in which non-Muslim combatants may gain legal
protection from being attacked is if they receive a temporary guarantee of safe
passage through Muslim lands. The ruler may grant such guarantees and they can
range anywhere from four months to no more than a year. It is better, Méawardi
stipulates, that the guarantee be granted in exchange for money, but itispermissible
for it to begiven freely. Theruler, however, may not pay the enemy combatantsfor
granting the guarantee. Again the guiding consideration for whether the ruler ought
to grant such aguaranteeisif itisin the best interests of the polity.® Méawardi notes
that such a guarantee of safe passage requires that the non-Muslim enemy polity
reciprocate a similar grant. Interestingly, there exists a type of guarantee of safe
passage that does not have to be issued by the ruler. Any Muslim may issue a
guarantee of safe passage to an enemy combatant, thereby granting the non-Muslim
enemy legal protection to hislife and property. Thisindividual guarantee does not
require areciprocal action by enemy combatants.*®
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12. CoNcLUSION

There are two features of the classical doctrine of jihad that most stand in
contrast to modern just war thinking: the prima facie legitimacy of offensive
operations for the purpose of ideological conquest and relative independence of
the operation of jihad from a centralized political authority. Let us start with the
first feature.

It has become commonplace to discard offensive war for the purposes of
conquest as wholly illegitimate and a contravention of core moral principle in
international law. The classical Sunni view that saw offensive jihad as legitimate
seemsto stand in stark contrast to thisrule. It isuseful to ask why the conception of
jihad as purely defensively oriented did not have much success, until, that is the
modern post-colonial period. There are probably anumber of factorsthat sustained
the offensivejihad position in Islamic history. It is probably the case that for most
of Islamic history, the spectacular conquests of the seventh century, undertaken
initially by the companions of the Prophet, were perceived astheresult of offensive
operations. Given the stature of thisearly community in Sunni thought, to hold that
duty of jihad does not include offensive operations would have been to call into
question the legitimacy of the actions of the companions, something that would
have struck Sunnisaswell nigh blasphemous. But there are other reasons, not rel ated
doctrinal tendencies within Sunnism that may also explain the persistence of the
view. Behnam Sadeghi, a scholar of religion, notes that once a set of doctrines or
rules has been accepted into a legal tradition as canonical, the doctrines tend to
persist over the history of the tradition, atendency found in all legal systems. Itis
thislegal inertia, and not dependence on scripture, that explains why laws persist
over time, in the absence, that is, of social intolerability. Sadeghi argues that laws
change when they becomeintolerable, and thejob of thereligious scholarsinthese
instancesistojustify the change asfully consistent with scripture and other rules of
thetradition to which they belong.% Given thisview of why doctrines do not change,
once offensive activities came to be seen asalegitimate performance of the duty of
jihadinthe eighth century, legal inertiaensured the stability of the doctrine, aslong
asit did not become socially intolerable. But more than the absence of intolerability,
there were features of the pre-modern Near Eastern historical processes that made
the doctrine of offensive jihad a good natural fit with its environment.

Much of Near Eastern political history after the Islamic conquests was
determined by the dynamic of the relationship between nomads on the fringes of
the Near East and the settled populationsin the interior. This history is marked by
successivewaves of different nomadic groups, often of polytheistic religiousidentity
invading the Near East, pillaging and conquering in one generation, only to convert,
rule, protect and attempt to expand the legal and moral order of the self-same
civilization in the succeeding generations.®! One of the waysin which thedescendants
of conquerors sought to bolster their legitimacy with existing populationsof Muslims
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was by portraying themselves as warriors of the faith, often engaging in frontier
raidsto expand the Muslim polity. Offensivejihad, therefore, was perhapsdoctrinally
sustained by the important social roleit played in legitimating and domesticating
nomadic warrior hordeson thefrontiers of the near east.®? Importantly, the historian
Hugh Kennedy points out, that it was only in the sixteenth century, with the
introduction of gun technology, that settled populations could effectively defend
themselvesfrom the depredati ons of the nomads, and it was not until the nineteenth
century, dueto devel opmentsin transportation, that nomadic territories began to be
brought under the suzerainty of one urban center or another.®® We ought also to
remember that thinking about borders between states as representing inviolable
moral markers of state sovereignty is recent development in history. Given the
absence of aconception of bordersin thesetermsit isnatural that offensiveforays
into enemy territories for the purpose of conquest made offensive jihad morally
unproblematic, until recently. In fact Ahmad Atif Ahmad, ascholar of Islamic law,
argues that the Hanafites specifically codified the assumption that lands will trade
hands between Muslim and non-Muslim rulers by explicitly recognizing that, under
certain conditions, Muslim territories are legally transformed into non-Muslim
territory. He writes:

Thisjuristic position stands on the idea that shifts of sovereignty inthe
world of politics may be just as normal as continuity of sovereignty,
and this normality cuts through different political systems no matter
what their religious (or irreligious) basis may be.5

In modern thinking about just war, it isoften assumed that themain decision
maker on issuesrelated to war isthe state. Only political authoritiesworking within
ahighly centralized bureaucracy decide when and how to pursue war. What Weber
intended as a description of the conditions under which modern states arise, the
centralization and monopolization of legitimate use of coerciveforceand violence,
seemsto havelargely become anormative principlein how we ought to discriminate
between legitimate and ill egitimate uses of violence. The classical doctrine of jihad
shares some resemblanceto thisway of thinking, yet it isalso recognizes, in crucial
respects, the agency of non-state actors in the deployment of coerciveforce.®® The
similarity is most crucially represented in the delegation, for the most part, of
decisionsto engage in offensive warfare to the ruler or his agents. Though neither
Ké&sani nor Mawardi explicitly forbid non-state actors from undertaking offensive
military operations without the permission of the ruler, when they do talk about
offensive raids, they seem to assume the agency of the ruler. This combined with
the fact that classical Sunni legal scholars gave the ruler the authority to make
discretionary judgments about when and under what conditions a cessation of
hostilities may be agreed to with the non-Muslim enemy implies, at aminimum, a
desire on the part of jurists to centralize offensive war-making decisions in the
hands of the ruler. This much ismostly consistent with modern thinking about the
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relationship between rulers and decisions to make war. The case is different when
it cameto defensive war. Both K&séni and Méawardi held the community generally
responsible for defensive war when the agency of the ruler failed to competently
discharge the duty.® In fact, depending on the severity of the non-Muslim enemy
incursioninto Muslim lands, ever widening concentric circles of individual Muslims
may becomeindividually obligated torepel theenemy attack. InIslamiclegal thought
defensivejihadisan obligation upon Muslim society asawhole. Theruler received
attention in juristic writings about defensive jihad only because of the pragmatic
consideration that usually heand hisgovernment had the greatest ability to mobilize
social resourcesto defend Muslim lands.

What explains the relative lack of statism in Muslim legal and moral
thinking about warfare? Contrary to modern processes of law-making, in which
organs of the state actively craft |aw, often reflecting the prejudices of state-centric
ruling elites, law-making in pre-modern Islam was largely in the hands of private
religious scholarswho gained authority to interpret Divinelaw through decentralized
social processes of legitimation. As such, Islamic law tends not to give as much
attention to rulers and political authorities. Historians of Islamic law have often
pointed out how the decentralized private character of Islamic law making had the
constitutional effect of limiting what was seen asthe arbitrary power of state elites.t”

Thereareaso historical reasonsthat may explain therelativelack of statism
in Islamic thinking about war. As an empirical matter, it isgenerally accepted that
the pre-modern states were ssmply not as powerful as their modern counterparts.
Pre-modern stateswere nowhere near asefficient in the distribution and deployment
of social resources as modern states or as intrusive in society, hence the lack of
attention of pre-modern religious scholars paid to the state. Another factor has to
do with the relationship between warfare and the frontiers between Muslim and
non-Muslim lands in pre-modern history. As we mentioned in explaining the
persistence of the offensivejihad position in Islamic legal thought, much of frontier
warfare and hence expansion, especially from the tenth till the sixteenth centuries
in the Near East, was actually the result of a complex social process of nomadic
tribes attempting to establish their social function and legitimacy with citied elites.
Much of this process, prior to rise of the Ottoman empire, unfolded outside the
control and direction of centralized rulers based in the large metropolitan areas of
the Middle East.

Many aspectsof the classical jihad doctrine clash with the normative values
of theinternationa order. In contrast to the context that produced pre-modern Muslim
thinking about war, statesare strong, centralized, and intrusive. Law making isnow
commonly seen by both Muslimsand non-Muslimsasan essential function of states.
Borders between states are, in a sense, morally inviolable. Offensive military
operations, for the bald purposes of conquest are seen as illegitimate. Perhaps,
more important than anything else, Muslims, for the most part, no longer feel
themselves to be part of an autonomous, self-sufficient civilization. Given these
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vast changesin the values that drive the moral and legal discourse on warfare and
thestructural transformationsin the social and political order of theworld, it should
not be surprising that some aspects of the classical inheritanceareanill fit with the
modern world. Thisisnot to say that all aspects of the classical legacy of thinking
on warfare contrast with Western norms of warfare, nor isit to say that we can learn
nothing from classical Muslim legal discourses on war. With respect to the latter
claim, | think the collective/individual obligation distinctionin Islamic legal thought
is an ingenious solution to the problem of balancing individual with collective
responsibility for actions needed to achieve asocial good. It isoneway of thinking
about how we may hold individuals responsible for duties that are necessary in
achieving the common good, that to my mind, has not been conceptualized inWestern
ethical and legal thought, modern or otherwise.

We can also see that there are aspects of the classical doctrine that mesh
quite well with Western thinking on warfare. The rule on the inviolability of non-
combatantsissimilar to international legal rules governing who can and cannot be
targeted for military action. Even certain interpretations of offensive jihad for the
defensive purposes, as suggested by aninterpretation of the Hanafite |bn Nujaym’s
conception of the cause of jihad, have similaritieswith theway someWesternthinkers
and punditsjustify certain types of offensive strikes. Though justifying warfarein
order to expand the Ilamic legal and moral order may sound unreasonableto Western
ears, | would say that warfarejustified for the expansion of oneideology or another
hasalong history in Western thinking and practice. Liberal hawksto thisday justify
regime change for the purposes of expanding democracy or liberalism or both.

Musdlims, not unlike adherentsto other moral, religious, and legd traditions,
arethusfaced with decisions about how they ought to approach thisclassical legacy.
The debate about this legacy has been and will be contentious. This, at least, is
consistent with much of Islamic history and unsurprising, given the diffuse nature
of authority in 1slam. Despite the professed loyalty to the singular will of amono-
theistic God, who manifeststhat will through largely agreed upon textual sources,
more often then not, 1slamic law comprises not one doctrine, but multiple doctrines,
reflecting the social, ideological and political diversity of the communities that
make up the Muslim world.
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ENDNOTES

1 See Encyclopedia of the Qur’an, art. ‘Jihad’ (Ella Landau-Tasseron).

2]n fact most of the versesthat refer to fighting in amilitary sense use the term qital, which
occurs 60 times in the Qur’an. See M.A.S. Abdel Haleem, “Qur’anic ‘jihad’: alinguistic
and contextual analysis,” Journal of Qur’anic Sudies 12(2010): 148.

3See Landau-Tasseron, “Jihad.”

4For a grammatical and linguistic analysis challenging the interpretation of jihad in the
Qur’ an as legitimating offensive warfare for the purposes of conquest, see Abdel Haleem,
“Qur’anic ‘jihad’: alinguistic and contextual analysis’.

5For al of the Qur’anic verses used in this article, | used The Qur’an, trans. M. A. Abdel
Haeem, (Oxford: Oxford University Press, 2004). | modified some of trandations of these
Verses.

8 Other scholars have similarly noted the absence of a systematic doctrine of jihad in the
Qur’an. See Michael David Bonner, Jihad in Islamic history: doctrines and practice,
(Princeton: Princeton University Press, 2006), 20 and 22 and Ahmad Atif Ahmad, Islam,
modernity, violence, and everyday life, 1st ed., (New York: Palgrave Macmillan, 2009),
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war and the treatment of non-combatants and prisoners of war; and other matters. Strictly
speaking, they do not seem to constitute—and most likely were not meant to constitute—a
coherent doctrine in and of themselves.” Atif extends the observation to the Sunna.

" Bonner writes the following: “Before long, however, the expansionist empire broke down
and with it, the conquest society that would henceforth exist only as a fantasy or ideal. It
wasin the period of adjustment to these new circumstances, in the later eighth century, that
the jihad emerged as a recognizable doctrine and set of practices.” See Bonner, Jihad in
Islamic history: doctrines and practice, 168.
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the Islamic legal tradition,” Muslim World 91, no. 3-4 (2001): 295. For the authoritative
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